IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:

RAND ENERGY CO. , CASE NO. 98-80004- SAF- 11

DEBTOR.

RAND ENERGY CO. ,
PLAI NTI FF,
VS. ADVERSARY NO. 00-3150

STRATA DI RECTI ONAL TECHNOLOGY,
I NC. ,

w W W N LD LD LN LN LN LY LY LN LN

DEFENDANT.

VEMORANDUM OPI NI ON AND ORDER

Rand Energy Conpany noves the court for sunmary judgnment
avoi di ng under 11 U.S.C. 88547 and 550 three transfers totaling
$159,004.66 to Strata Directional Technology, Inc. Strata
opposes the notion. The court conducted a hearing on the notion
on February 5, 2001.

An action to avoid a transfer as a preference constitutes a
core matter over which this court has jurisdiction to enter a
final order. 28 U S.C. 88157(b)(2)(F) and 1334.

Summary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, and other matters presented to the court

show that there is no genuine issue of material fact and that the



noving party is entitled to a judgnent as a matter of | aw.

Celotex Corp. v. Catrett, 477 U. S. 317, 322-23 (1986); Anderson

v. Liberty Lobby Inc., 477 U.S. 242, 250 (1986); Washington v.

Arnmstrong World Indus., 839 F.2d 1121, 1122 (5th Gr. 1988). On

a summary judgnent notion the inferences to be drawn fromthe
underlying facts nust be viewed in the |light nost favorable to
the party opposing the notion. Anderson, 477 U. S. at 255. A
factual dispute bars sunmary judgnment only when the disputed fact
is determ native under governing |law. Anderson, 477 U.S. at 250.
The novant bears the initial burden of articulating the
basis for its notion and identifying evidence which shows that
there is no genuine issue of material fact. Celotex, 477 U S. at
322. The respondent may not rest on the nere allegations or
denials in its pleadings but nust set forth specific facts
showi ng that there is a genuine issue for trial. Mtsushita

El ectric Indus. Co., Ltd. v. Zenith Radio Corp., 475 U. S. 574,

587 (1986).

Rand contends that there are no genui ne issues of materi al
fact regarding the elenents of 11 U. S.C. 8547(b). Strata
asserted affirmative defenses under 11 U S.C. 8547(c)(2) and (4).
Rand further contends, in its notion, that Strata has no sumary
judgnent evidence to support those defenses. Strata responds
that Rand has not established the requirenent of 8547(b)(5) for

two of the transfers and that there are genui ne issues of



material fact concerning its affirmative defenses under
8547(c)(2) and (4).

In addition, Strata asserts, in its response to Rand’s
nmotion, that 11 U S.C. 8547(c)(6) shields two of the three
transfers fromrecovery by Rand. At the hearing, Rand objected
to the court considering Strata’s defense under 8547(c)(6).
Strata responded that it would file its owm notion for sunmary
judgnent if granted | eave by the court.

On a notion for summary judgnent, if there are no genui ne
i ssues of material fact, the court may consider and determ ne any

di spositive rule of law. Apex Q1 Co. v. ArchemCo., 770 F.2d

1353, 1356 n.3 (5th G r. 1985). Accordingly, the court may
consider the application of the affirmative defense under
8547(c)(6) and may grant sunmary judgnent for Strata even w thout
a notion by Strata.

I nvoi ces dated April 12, 1998, and May 19, 1998, totaling
$116, 157. 46 covered work perforned on the Bazor #1 well. Had
Rand not paid for those services, Strata could have perfected a
lien under Texas |law. Tex. Prop. Code Ann. 88 56.001-56. 045.
Strata did not perfect its |lien because Rand paid for the
services. Rand may not avoid a preferential transfer “that is
the fixing of a statutory lien that is not avoi dabl e under
section 545 of [the Bankruptcy Code].” 11 U S.C. 8547(c)(6).

The affirmative defense applies to transfers that preclude the



inposition of the statutory lien. G nmmron Gl Co. v. Caneron

Consultants, Inc., 71 B.R 1005, 1010 (N.D. Tex. 1987).

Rand contends that G nmaron had been incorrectly decided and
t herefore should not be dispositive. However, Cnmuaron is a
controlling precedent decided by the United States District Court
for the Northern District of Texas. This court is a unit of the
United States District Court of the Northern District of Texas.
28 U.S.C. 8151. The district court decides appeals fromthis
court. 28 U S.C 8158(a). Cmmron is the only Northern
District of Texas District Court decision on point. Although not
bi nding on the other district judges in the Northern D strict of

Texas, see U.S. v. Articles of Drug Consisting of 203 Paper Bags,

818 F.2d 569, 572 (7th Cr. 1987), under the federal hierarchica

judicial structure, the decision is binding on this court. See

In re Wndm Il Farnms, Inc., 70 B.R 618, 621-22 (B.A.P. 9th Gr.

1987), rev'd on other grounds, 841 F.2d 1467 (9th Cr. 1988);

Johnson-Allen v. Lonmas and Nettleton Co. (In re Johnson-Allen),

67 B.R 968, 972-73 (Bankr. E.D. Pa. 1986); In re Wndsor

Communi cations Group, Inc., 67 B.R 692, 698-99 (Bankr. E.D. Pa.

1986); In re Moisson, 51 B.R 227, 229 (Bankr. E.D. Mch. 1985).

See generally Daniel J. Bussel, Power, Authority, and Precedent

in Interpreting the Bankruptcy Code, 41 UCLA L. Rev. 1063 (1994).
While this court therefore applies G maron, the court

recogni zes several points that nay warrant re-exam nation of the



matter by the district court. First, as the G mmron court
itself recogni zes, the decision deviates fromthe | anguage of
8547(c)(6). The statute addresses the “fixing” of a statutory
lien, not paynent for services that obviates the need for the
lien. “[Als long as the statutory schene is coherent and
consistent, there generally is no need for a court to inquire

beyond the plain | anguage of the statute.” United States v. Ron

Pair Enter., Inc., 489 U S. 235, 240-41 (1989).

As the district court itself recognized in G nmaron, the
Code conpel s an anal ysis of the position of the secured creditor
under 8547(b)(5). 71 B.R at 1011. Since the Code requires,
before the transfer can be avoi ded, an analysis of what the
creditor woul d have received had the transfer not been nade, the
court need not inquire beyond the | anguage of 8547(c)(6). The
affirmati ve defense addresses the “fixing” of the lien, not the
paynment of the services. Transfers in satisfaction of a lien
woul d be considered in the anal ysis of 8547(b)(5).

Second, the district court relied, in part, on the
| egi sl ative history. The court quoted a statenment fromthe
congressional reports that 8547(c)(6) had been intended to exenpt
fromthe trustee’s avoi dance powers transfers in satisfaction of
statutory liens. 71 B.R at 1010. However, the statenent cited
by the district court nay have been del eted before Congress

enacted the provision. See H R Rep. No. 95-595, at 1261,



reprinted in 1978 U S.CC.A N 5963; Inre Hatfield Elec. Co., 91

B.R 782, 786 (Bankr. N.D. Ohio 1988). Consequently, the
district court’s reading nay not be consistent with the
| egislative intent.

Third, the district court cited earlier cases that had
construed a simlar provision under prior law, the so-called
inchoate lien analysis. But the prior |aw addressed |iens that
arose but were not perfected whereas the present | aw addresses
only the fixing of the lien, without defining “fixing.” In
Texas, the right to paynent accrues upon the conpletion of
services to the well. Tex. Prop. Code Ann. 856.005. But the
service provider has six nonths fromthat date to perfect its
statutory lien. Tex. Prop. Code Ann. 856.021. Section 547(c)(6)
does not necessarily cover that interim

Fourth, Section 547(c)(6) applies only if a person with the
powers of a bankruptcy trustee cannot avoid the lien under 11
U S C 8545. The court in G mmaron held that the oil |ien under
Texas | aw coul d not be avoided by the trustee. However, between
the accrual of the right to paynent and the perfection of the
lien, a bona fide good faith purchaser for value w thout notice

may be beyond the reach of the lien. Bovaird Supply Co. V.

Anerican Tank Co., 29 F.2d 361, 362 (5th Cr. 1928); Md-Anerica

Petroleum Inc. v. Adkins Supply, Inc. (Inre Md-Anerica

Petroleum 1Inc.), 83 B.R 937, 943 (Bankr. N.D. Tex. 1988). A




trustee may not avoid a lien that is either perfected or
enforceable at the tinme of the comencenent of the case against a
hypot heti cal bona fide purchaser. 11 U S.C. 8545(2). During the
hi at us between the accrual of the right and the perfection of the
lien, the lien may not be enforceabl e against a bona fide third
party purchaser and hence may be subject to the trustee’s
avoi dance powers. The lien not perfected may not be enforceabl e
under the particular facts and circunstances of this case.

Finally, the district court’s reading reflected its analysis
of public policy. The court concluded that its reading obviates
the comercially unreasonabl e consequences that could result if
the trustee were permtted to pay for a lienor’s services,
t hereby precluding the perfecting of the lien, and |later avoid
the paynents as preferences. 71 B.R at 1011. But the avoi dance
of a preference received in good faith by a creditor is always
commerci ally unreasonable fromthe point of view of the creditor
receiving paynment. Under 8547(b)(5), however, the court assunes
that the transfer had not been made. The court nust then
construct a hypothetical Chapter 7 liquidation to determne if
the creditor received nore by the transfer than the creditor
woul d have received in a Chapter 7 |iquidation.

In constructing that hypothetical Chapter 7 |iquidation,
with the assunption that the transfer had not been made, the

court nust assune that the |ienor would have acted in a



commercially reasonabl e manner. The lienor would have presunmably
perfected the statutory lien. At the tinme of the filing of the
bankruptcy case, the creditor would have been secured. The court
woul d have then anal yzed the creditor’s secured clai munder 11

U S C 8506(a). If the value of the collateral, here the wells,
covered the claim the creditor would have been paid in full in
the Chapter 7 liquidation, just as the creditor had been paid in
full with the transfer. The transfer would not thereby be

avoi dable. The perceived commercially unreasonable result woul d
not occur, but the Congressional franework would not have been

al tered.

But if the value of the collateral did not cover the claim
the creditor would hold a partially unsecured claim The court
woul d have then anal yzed paynent of the unsecured clains in the
Chapter 7 analysis to determne if the creditor received nore on
t he unsecured portion of its claim The preference statute is
designed to treat every undersecured creditor the sane as every
ot her unsecured creditor. The district court had cited the

opinion of In re Johnson, 25 B.R 889, 893-94 (Bankr. E. D. Tenn.

1982), to support its reading of 8547(c)(6) by observing that the
court did not permt the creditor to obtain fromthe debtor any
greater interest than the creditor would otherw se have realized.
71 B.R at 1011. But the Johnson court recogni zed that a

different result would obtain where the secured creditor is



under secured; an undersecured creditor who receives paynents is
obtaining nore than it would receive in a Chapter 7 |iquidation
to the extent that the paynents reduced the unsecured deficiency.
25 B.R at 894.

Section 547(c)(6) preserves the secured status of a creditor
who fixed its statutory lien during the preference period. The
bankruptcy trustee cannot avoid the lien. Congress thereby
assured a secured position for that creditor. But Congress did
not otherw se grant a creditor who has a statutory right to a
lien an immunity from 8547(b).

VWhil e these points may nerit a re-exam nation of C nmaron,
unl ess overturned by an appellate court, the decision is binding
on this court and dispositive. Strata is entitled, as a matter
of law, to an order dism ssing Rand’ s conplaint as to the two
pref erences.

Wth regard to the remaining transfer at issue, $42,847. 20,
Strata concedes that Rand has established the requirenments of
8547(b), but contends that the transfer had been nade in the
ordi nary course of business, 11 U S. C. 8547(c)(2), and, after the
transfer, Strata provided new value to Rand. 11 U. S.C.
8547(c)(4). The parties agree that Strata perfected a lien for
the services covered by this transfer on the Fina #1 well.

Strata concedes the 8547(b)(5) requirenment because the Fina #1

wel | produced but a dry hole w thout val ue.



Strata has the burden of proving its affirmative defenses.
11 U.S.C. 8547(g). Were the burden at trial rests on the non-
novant for sunmmary judgnent, “the novant nust nerely denonstrate
an absence of evidentiary support in the [summary judgnent]

record for the non-novant’'s case.” M ssissippi R ver Basin

Alliance v. Wstphal, 230 F.3d 170, 174 (5th Cr. 2000). Since

Rand has noved for sunmary judgnment on the affirmative defenses,
Rand need only establish that Strata cannot prove one of the

el enents of each of the defenses. See GasMark Ltd. Liqguidating

Trust v. Louis Dreyfus Natural Gas Corp., 158 F.3d 312, 318 (5th

Cir. 1998). Rand argues that in response to its notion, Strata
nmust produce sunmary judgnment evidence to support the defenses.
Strata has not noved for summary judgnent. Although Strata has
the burden of proof at trial, Rand nust denonstrate fromthe
summary judgnent evidence that there is no genuine issue of
material fact for trial. Rand has failed to do so. Rand just
states inits notion that Strata has no evidence so Rand shoul d
obtain a judgnent. Rand has the burden on its notion to show the
| ack of summary judgnent evidence on an el enent of a defense to
necessarily defeat the defense. If Rand cane forward with
summary judgnent evidence, Strata need only respond with its
summary judgnent evidence to denonstrate a genuine issue of
material fact on the elenent or elenents chall enged by Rand.

Rand cannot turn its notion for summary judgnent into a

-10-



requi renent that Strata establish its defenses. Rather, Rand may
only force Strata to denonstrate genuine fact issues. Rand has
not done so. But, nevertheless, Strata has presented sumary
judgnent evidence in support of its defenses. Accordingly, the
court finds that the defenses nust go to trial.

Based on the foregoing,

I T IS ORDERED that Strata Directional Technology, Inc., is
entitled to a partial judgnment dism ssing the conplaint as to the
transfers of $65, 700. 00 and $50, 457. 46.

| T I' S FURTHER ORDERED t hat Rand Energy Conpany is entitled
to a partial summary judgnent establishing the elenents of 11
U S.C. 8547(b) as to the transfer of $42,847. 20.

I T IS FURTHER ORDERED t hat Rand Energy Conpany’s notion for
summary judgnent as to the affirmative defenses of 11 U S. C.
8547(c)(2) and (4) for the transfer of $42,847.20 i s DEN ED.

Signed this day of February, 2001.

Steven A. Fel sent hal
Uni ted States Bankruptcy Judge
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OPI NI ON | NFORMVATI ON_FORM

DATE: 3/6/01
Conpl ete Nanme of Case
RAND ENERGY CO., DEBTOR

RAND ENERGY CO., PLAI NTI FF
VS. STRATA DI RECTI ONAL TECHNOLOGY, | NC., DEFENDANT

Docket Number (s) CASE NO. 98-80004- SAF- 11
ADVERSARY NO. 00-3150

Court U S. BANKRUPTCY COURT FOR THE NORTHERN
District and Division D STRICT OF TEXAS, DALLAS DI VI SI ON

Dat e opi ni on, neno,
order filed FEBRUARY 21, 2001

Judge STEVEN A. FELSENTHAL
U S. BANKRUPTCY JUDGE

Attorney(s) for
Plaintiff or Petitioner

Tony L. Draper, Ware, Snow, et al.,
1111 Bagby, 49th Fl., Houston, TX 77002
Counsel for Plaintiff

Attorney(s) for
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Def endant or Respondent
Susan J. Taylor, Bond & Taylor, L.L.P., 1021 Main St.,

Suite 1940, Houston, TX 77002
Counsel for Defendant
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